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Legal  Issues  In  The  Construction  Industry 


CASEBOOK  INDEX 


Faculty  of  Law,  University  of  Toronto 
2009-2010  Academic  Year 


Harvey  J.  Kirsli 
Adjunct  Professor 
Osier,  Hoskin  &  Harcourt  LLP 


VOLUME  I 


I.  INTRODUCTION 

September  10,  2009 

Readings 

Construction  pyramid . 1 

Project  Manual/Specifications,  Four  Seasons  Center  for 
the  Performing  Arts  (prepared  by  Diamond  Schmitt 
Architects)  [o/z  reserve) 


II.  CONSTRUCTION  CONTRACTS 

September  17,  2009 

Readings 

Harvey  J.  Kirsh  and  Lori  Roth,  Kirsh  and  Roth:  The 
Annotated  Construction  Contract  (CCDC  2-1994)  [on 
reserve] 

David  H.  Kauffman  and  Ronald  W.  Price,  “The  Dawn  of  a  New 


Era  of  CCDC  Documents ”,  72  C.L.R.  (3d)  16 . 2 

Stipulated  Price  Contract  —  CCDC  2  -  2008 . 59 

Sample  set  of  Supplementary  Conditions  for  CCDC  2  -  2008  . 98 

Stipulated  Price  Subcontract  —  CCA  1-2001 . 142 
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Construction  Management  Contract  --  CCA  5-1998 . 169 

Contract  for  Architectural  Services  -  Document  6  -  2006 . 193 

Agreement  Between  Client  and  Engineer . 224 

Timbro  Developments  Ltd.  v.  Grimsby  Diesel  Motors  Inc.  et  al. 

(Ont.  C.A.)  32C.L.R.  32 . 237 


III.  CONSTRUCTION  TENDERS  /  BIDS  /  PROCUREMENT 

September  24,  2009 


Readings 

Paul  Sandori  and  William  M.  Pigott,  Bidding  and 
Tendering:  What  is  the  Law?  [on  reserve] 

Bid  Bond  -  CCDC  220-2002 . 239 

A  Guide  to  Calling  Bids  and  Awarding  Construction 

Contracts  -  CCDC  23-2005 . 240 

The  Queen  v.  Ron  Engineering  &  Construction  ( Eastern ) 

Ltd.  [1981]  1  S.C.R.  11 1 . 276 

M.J.B.  Enterprises  Ltd.  v.  Defence  Construction  (1951) 

Ltd.  [1999]  1  S.C.R.  619 . 294 

Chinook  Aggregates  Ltd.  v.  Municipal  District  of 
Abbotsford  et  al,  28  C.L.R.  290  (County  Court);  35  C.L.R. 

241  (B.C.C.A) . 316 

Double  N  Earthmovers  Ltd.  v.  Edmonton  (City) 

[2007]  1  S.C.R.  116 . . . 335 

Design  Services  Ltd.  v.  Canada  (2008)  SCC  22 . 356 

Paul  Emanuelli,  “ Tercon  Reversal  -  Tendering  Law  Goes 

Into  a  Tailspin ”,  Summit  Magazine  (January  /  February  2008), 

at  p.  8 . 369 

Donald  W.  Goodfellow,  Q.C.,  “77i<?  Law  of  Tendering  - 
The  Canadian  Advantage ”,  (chapter  in  2007  Journal  of  the 

Canadian  College  of  Construction  Lawyers) . 370 


T()R_H2O-4335809.1 


IV. 


CONSTRUCTION  BONDS 

October  1 ,  2009 


Rea  clings 

Kenneth  W.  Scott  and  R.  Bruce  Reynolds,  Scott  and 
Reynolds  on  Surety  Bonds  [on  reserve] 

Performance  Bond  -  CCDC  221-2002 . 424 

Labour  and  Material  Payment  Bond  -  CCDC  222-2002 . 425 

"A  Guide  to  Construction  Surety  Bonds'"  (CCDC  22  — 

2002) . 427 

Kenneth  W.  Scott,  Q.C.,  “ Bonding  and  Insurance",  19 

C. L.R.  207 . 448 

V.  CONSTRUCTION  PROJECT  DELIVERY  SYSTEMS 

October  8,  2009 

Readings 

Harvey  J.  Kirsh,  “ Design-Build ",  “Construction  &  the 

Law”  (Fall  1998  issue)  at  p.  1 . 470 

“ Some  Terms  Defined",  Society  of  The  American  Institute 

of  Architects  (Minnesota) . 475 

D.  Robert  Beaumont  and  Andrew  Wong,  "Effectively 
Documenting  Project  Delivery  Structures" ,  in  10th  Annual 
Construction  Superconference  (Canadian  Institute, 

Toronto,  2001 ) . 476 

Joseph  L.  Hardesty,  “ Selecting  the  Right  Construction 
Project  Delivery  System"  (Lorman  Education  Services 

Construction  Update  Newsletter  -  March  2005) . 514 

“ Project  Delivery  Systems"  (unpublished) . 5 1 6 
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VOLUME  II 


VI.  CONSTRUCTION  DISPUTES  /  CLAIMS  /  DAMAGES 

October  15,  2009 


Readings 

Anna  Esposito  and  Maria  Tassou,  “Overview  of 
Construction  Delay  Claims  and  Delay  Damages ”  (Ontario 
Bar  Association  program  on  “Construction  Delay  Claims: 

Following  the  Critical  Path”  [March  2,  2006]) . 525 

Paul  A.  Ivanoff  and  Natasha  Hutchinson,  “ Loss  of 
Productivity  Claims ",  (Ontario  Bar  Association  program  on 
“Construction  Delay  Claims:  Following  the  Critical  Path” 

[March  2,  2006]) . 544 

Stephen  G.  Revay,  “ Selected  Damage  Issues  in 

Construction  Litigation",  16  C.L.R.  217 . 568 

William  G.  J.  Swybrous,  Q.C.,  “ Extras  and  Change 

Orders",  15  C.L.R.  221 . 605 


VII.  + 

VI I L  CONSTRUCTION  LIENS 

October  22  and  29,  2009 

Readings 

Construction  Lien  Act,  R.S.O.  1990,  chap.  C.30,  as  am . 647 

Harvey  J.  Kirsh,  Kirsh's  Guide  to  Construction  Liens  in 
Ontario  [on  reserve ] 

David  Bristow  et  al,  Construction,  Builders'  and 


Mechanics'  Liens  in  Canada  [<?//  reserve] 

Duncan  W.  Glaholt,  Conduct  of  a  Lien  Action  [on  reserve] 

Toronto  Construction  Association,  “A  Layman’s  Guide  to 

Construction  Liens  in  Ontario" . 691 

Harvey  J.  Kirsh,  “ The  Impact  of  the  Construction  Lien  Act 

Upon  Mortgage  Lenders",  ( 1983),  4  Adv.  Q.  21  1 . 77 1 

M.  Janine  Kovach,  “ Personal  Liability  for  Breach  of  Trust 
Under  the  Construction  Lien  Act",  Construction  Law 
Letter,  Vol.  3,  No.  6 . 779 
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IX.  CONSTRUCTION  LITIGATION 

November  12,  2009 

Reading’s 

Harvey  J.  Kirsh,  “77?e  Paper  Trail ”,  JAMS  Global 
Construction  Solutions  newsletter  (Vol.  1,  No.  2, 

Winter  2008)  at  p.  1  . 781 

Sample  Statement  of  Claim . 784 

Sample  Statement  of  Defence . 799 

X.  ALTERNATIVE  DISPUTE  RESOLUTION  (“ADR”)  PROCESSES  FOR 
CONSTRUCTION  DISPUTES  AND  CLAIMS 

November  19,  2009 

Readings 

Law  Society  of  Upper  Canada,  “ Short  Glossary  of  Dispute 

Resolution  Terms ”  (July  1992) . 831 

Rules  for  Mediation  and  Arbitration  of  Construction 

Disputes  -  CCDC  40-2005 . 841 

Harvey  J.  Kirsh,  “ The  Dispute  Resolution  Provisions  {Part  8)  of 

The  New  Canadian  Standard  Construction  Contract 

{CCDC  2 -2008 )“ . 855 

Harvey  J.  Kirsh,  “ Dispute  Review  Boards  and  Adjudication:  Two 
Cutting-Edge  ADR  Processes  in  International 

Construction" . 872 

Philip  L.  Bruner,  “ Global  Engineering  and  Construction 
ADR:  Meeting  an  Industry’s  Demand  for  Specialized 
Expertise,  Innovation  and  Efficiency ”  (chapter  in  2009 

Journal  of  Canadian  College  of  Construction  Lawyers) . 897 
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XI.  EFFECT  OF  BANKRUFTCY/INSOLVENCY :  WHAT  HAPPENS  WHEN 
THE  PROJECT  GOES  SOUR  ? 

November  26,  2009 


Readings 

Max  Shafir  and  Sandra  Astolfo,  "A  Brief  on  Bankruptcies 
and  Insolvencies  and  Their  Effects  on  the  Construction 
Project"  [without  attachments],  in  The  Essential 
Curriculum  in  Construction  Taw:  Three  Key  Courses 

(Osgoode  Hall  Law  School,  Toronto,  2001 ) . 91 1 

Toro  Aluminum  v.  Revah  (2000)  3  C.L.R.  (3d)  1 . 921 

Matthew  R.  Alter  and  Cullen  F.  Price,  “ Construction  Liens 
and  The  Companies'  Creditors  Arrangement  Act"  (2005), 

41  C.L.R.  (3d)  9 . 936 

Frank  Bennett,  “Anticipating  What  Happens  When  the 
Project  Turns  Sour:  Bankruptcy  and/or  Receivership” 

(1988),  26  C.L.R.  14 . 948 
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